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Environmental Impact Assessment

Introduction

Keeping in view the tenets of Sustainable
Development, it has been realized that all
developmental efforts need to be harmonized with
conservation of environment and ecology. With this
in view, the Ministry has formulated various policies
and legislations for the protection and conservation
of environment. It has been experienced that
Environmental Impact Assessment (EIA) is an
important management tool for integrating
environmental concerns in development process
and for improved decision making. To achieve this,
the Ministry had notified certain developmental
activities which could be taken up only after prior
environmental clearance from the Ministry under
environmental regulations such as Environmental
Impact Assessment (EIA) Notification and Coastal
Regulation Zone (CRZ) Notification.

Objectives

The objective of EIA is to foresee and address
the potential environmental problems at an early
stage of planning and design. Environmental
clearances based on EIA study was introduced as
an administrative measure in 1978-79 and was
made mandatory for 32 categories of developmental
projects through EIA Notification,1994 under the
Environment (Protection) Act, 1986. Over the
period, certain bottle necks, limitations/ constraints
were observed in smooth implementation of the
Notification. Ministry had therefore undertaken a
comprehensive review of the existing
Environmental Clearance Process for further
enhancing the quality of the appraisal and to reduce
time in the decision-making within the prescribed
statutory period. After holding extensive
consultations with stakeholders over a period of one
year, a draft notification on the revised
environmental clearance process was notified on
September 15, 2005 inviting objections and
suggestions from the public within sixty days. After
due consideration of all the suggestions received,
the Ministry notified the final Notification on
September 14, 2006 superceeding the EIA
Notification 1994.

The Re-engineered Environmental Clearance
Process - EIA Notification, 2006

With the notification of Environmental
Impact Assessment, 2006, environmental clearance
process has been re-engineered. This path breaking
re-engineered process is comparable to the best
practices followed internationally. The important
improvements/changes include introduction of
screening and scoping of the project proposals for
the identification of the actual environmental
priorities without asking for irrelevant and time-
consuming studies.  The projects will require prior
environmental clearance based on the impact
potential instead of investment criteria.  Public
Hearing proceedings are also better structured and
time bound. The environmental clearance process
has also been decentralized for certain categories of
projects, termed as Category ‘B’ projects, which are
below a prescribed threshold level. Such projects
will be appraised at State level by constituting a
State Level Environment Impact Assessment
Authority (SEIAA) and State Level Expert Appraisal
Committee (SEAC). These will be constituted by
the Central Government in consultation with the
State Governments / UTs Administration. For
construction projects, considerable simplification
in the application and appraisal procedures has been
proposed, so that development of this sector is not
retarded. Such projects have been exempted from
the public hearing also.  The notification also
provides for exemption from public hearing for
certain categories/types of projects.

Interim Operational Guidelines Providing Inter-
Link between EIA Notifications, 1994 and 2006

Para 12 of the EIA Notification, 2006
provides that Central Government may relax one
or all provisions of EIA Notification 2006, except
the activities requiring prior environmental
clearance in Schedule 1 of the Notification. This
provision is for disposing the applications submitted
before September 14, 2006.  The Ministry has
issued Interim Operation Guidelines (IOG) from
time to time providing methodology for disposing
of pending cases with the Central and State Govt.
at various stages. The following Interim Guidelines
have been issued under this Para:
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v. Efficiency in Environmental Resource Use:

vi. Environmental Governance:

vii. Enhancement of Resources for Environmental Conservation:

To ensure efficient use of environmental resources in the sense of reduction

in their use per unit of economic output, to minimize adverse

environmental impacts.

To apply the principles of good governance (transparency, rationality,

accountability, reduction in time and costs, participation, and regulatory

independence) to the management and regulation of use of environmental

resources.

To ensure higher resource flows, comprising finance, technology,

management skills, traditional knowledge, and social capital, for

environmental conservation through mutually beneficial multistakeholder

partnerships between local communities, public agencies, the academic

and research community, investors, and multilateral and bilateral

development partners.

9

The principal Objectives of this policy are enumerated below. These Objectives
relate to current perceptions of key environmental challenges. They may,
accordingly, evolve over time:

To protect and conserve critical ecological systems and resources, and
invaluable natural and man-made heritage, which are essential for life-
support, livelihoods, economic growth, and a broad conception of human
well-being.

To ensure equitable access to environmental resources and quality for all
sections of society, and in particular, to ensure that poor communities,
which are most dependent on environmental resources for their
livelihoods, are assured secure access to these resources.

To ensure judicious use of environmental resources to meet the needs and
aspirations of the present and future generations.

To integrate environmental concerns into policies, plans, programmes,
and projects for economic and social development.

i. Conservation of Critical Environmental Resources:

ii. Intra-generational Equity: Livelihood Security for the Poor:

iii. Inter-generational Equity:

iv. Integration of Environmental Concerns in Economic and Social

Development:

Objectives of the National Environment Policy3

8 National Environment PolicyNational Environment Policy
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In order to achieve sustainable development, environmental protection

shall constitute an integral part of the development process and cannot be

considered in isolation from it.

Where there are credible threats of serious or irreversible damage to key

environmental resources, lack of full scientific certainty shall not be used as

a reason for postponing cost-effective measures to prevent environmental

degradation.

In various public actions for environmental conservation, economic

efficiency would be sought to be realized .

This Principle requires that the services of environmental resources be

given economic value, and such value to count equally with the economic

values of other goods and services, in analysis of alternative courses of

action.

Further implications of this Principle are as follows:

Impacts of acts of production and

consumption of one party may be visited

on third parties who do not have a direct

economic nexus with the original act. Such

impacts are termed “externalities”. If the

costs (or benefits) of the externalities are

not re-visited on the party responsible for

the original act, the resulting level of the

entire sequence of production or

consumption, and externality, is inefficient.

In such a situation, economic efficiency

may be restored by making the perpetrator

of the externality bear the cost (or benefit)

of the same.

The policy will, accordingly, promote the

internalization of environmental costs,

including through the use of incentives

based policy instruments, taking into

iii. Environmental Protection is an Integral part of the Development

Process:

iv. The Precautionary Approach:

v. Economic Efficiency:

a) Polluter Pays :

6

7

6. Economic efficiency refers to the maximization of welfare across all members of a society, given its human, natural, and manmade resources,

its technology, and the preferences of its members. Welfare is reckoned as the aggregate of net value realized by each member of society, in

his or her subjective perceptions, on a common monetary metric.

7. A polluter is one whose action potentially results in adverse impacts on third parties.

11National Environment Policy

4 Principles

This policy has evolved from the recognition that only such development is
sustainable, which respects ecological constraints, and the imperatives of
justice. The Objectives stated above are to be realized through various strategic
interventions by different public authorities at Central, State, and Local
Government levels. They would also be the basis of diverse partnerships. These
strategic interventions, besides legislation and the evolution of legal doctrines
for realization of the Objectives, may be premised on a set of unambiguously
stated Principles depending upon their relevance, feasibility in relation to costs,
and technical and administrative aspects of their application. The following
Principles, may accordingly, guide the activities of different actors in relation to
this policy. Each of these Principles has an established genealogy in policy
pronouncements, jurisprudence, international environmental law, or
international State practice:

Human beings are at the centre of concerns for sustainable development.
They are entitled to a healthy and productive life in harmony with nature.

The right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future
generations.

i. Human Beings are at the Centre of Sustainable Development

Concerns:

ii. The Right to Development:

10 National Environment Policy

If the costs (or benefits) of the
externalities are not re-visited on
the party responsible for the
original act, the resulting level of
the entire sequence of production
or consumption, and externality,
is inefficient.
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If the costs (or benefits) of the
externalities are not re-visited on
the party responsible for the
original act, the resulting level of
the entire sequence of production
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account the approach that the polluter should, in principle, bear the

cost of pollution, with due regard to the public interest, and without

distorting international trade and investment.

Where the environmental benefits of a course of action cannot, for

methodological or conceptual reasons, be imputed economic value (as

in the case of “Incomparable Entities” [see below]), in any event the

economic costs of realizing the benefits should be minimized.

Efficiency of resource use may also be accomplished by the use of

policy instruments that create incentives to minimize wasteful use and

consumption of natural resources. The principle of efficiency also

applies to issues of environmental governance by streamlining

processes and procedures in order to minimize costs and delays.

.

Significant risks to human health, life, and environmental life-support

systems, besides certain other unique natural and man-made entities,

which may impact the well-being, broadly conceived, of large numbers of

persons, may be considered as ”Incomparable” in that individuals or

societies would not accept these risks for compensation in money or

conventional goods and services. A conventional economic cost-benefit

calculus would not, accordingly, apply in their case, and such entities

would have priority in allocation of societal resources for their conservation

without consideration of direct or immediate economic benefit .

The cardinal principle of equity or justice requires that human beings

cannot be treated differently based on irrelevant differences between them.

Equity norms must be distinguished according to context, i.e. “procedural

equity”, relating to fair rules for allocation of entitlements and obligations,

and “end-result equity”, relating to fair outcomes in terms of distribution of

entitlements and obligations. Each context, in addition, must be

distinguished in terms of “intra-generational equity”, relating to justice

within societies, and in particular, providing space for the participation of

the underprivileged, and “inter-generational equity”, relating to justice

between generations.

Equity, in the context of this policy refers to both equity in entitlements to,

and participation of, the relevant publics, in processes of decision-making

over use of environmental resources.

b) Cost Minimization:

vi Entities with “Incomparable” Values:

vii. Equity:

8

9

Efficiency of resource use may
also be accomplished by the use of
policy instruments that create
incentives to minimise wasteful
use and consumption of natural
resources.

8. Termed “Incommensurable Values” in the relevant academic literature.

9. Examples of entities with “Incomparable Values” are unique historical monuments such as the Taj Mahal; charismatic species such as the

Tiger; or unique landscapes, such as the Valley of Flowers.
10. In terms of the Supreme Court's decisions in the Shriram Gas Leak case and the Bhopal Gas Leak case, strict liability applies whenever the

liable party damages a third party.

The principle of legal liability
may be viewed as an embodiment
in legal doctrine of the “polluter
pays” approach, itself deriving
from the principle of economic
efficiency.

Environmental standards must
reflect the economic and social
development situation in which
they apply.

1312

viii. Legal Liability:

a) Fault Based Liability

b) Strict Liability

ix. Public Trust Doctrine:

x. Decentralization:

xi. Integration:

xii. Environmental Standard Setting:

The present environmental redressal mechanism is predominantly based

on doctrines of criminal liability, which have not proved sufficiently

effective, and need to be supplemented.

Civil liability for environmental damage would deter environmentally

harmful actions, and compensate the victims of environmental damage.

Conceptually, the principle of legal liability may be viewed as an

embodiment in legal doctrine of the “polluter pays” approach, itself

deriving from the principle of economic efficiency.

The following alternative approaches to civil liability may apply:

In a fault based liability regime a party is held liable if it breaches a pre-

existing legal duty, for example, an environmental standard.

Strict liability imposes an obligation to compensate the victim for harm

resulting from actions or failure to take action, which may not

necessarily constitute a breach of any law or duty of care .

The State is not an absolute owner, but a trustee of all natural resources,

which are by nature meant for public use and enjoyment, subject to

reasonable conditions, necessary to protect the legitimate interest of a large

number of people, or for matters of strategic national interest.

Decentralization involves ceding or transfer of power from a Central

Authority to State and Local Authorities, in order to empower public

authorities having jurisdiction at the spatial level at which particular

environmental issues are salient, to address these issues.

Integration refers to the inclusion of environmental considerations in

sectoral policymaking, the integration of the social and natural sciences in

environment related policy research, and the strengthening of relevant

linkages among various agencies at the Central, State, and Local Self-

Government levels, charged with the implementation of environmental

policies.

Environmental standards must reflect the economic and social

development situation in which they apply. Standards adopted in one

society or context may have unacceptable economic and social costs if

applied without discrimination in another society or context.

10

National Environment PolicyNational Environment Policy
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The following alternative approaches to civil liability may apply:

In a fault based liability regime a party is held liable if it breaches a pre-

existing legal duty, for example, an environmental standard.

Strict liability imposes an obligation to compensate the victim for harm

resulting from actions or failure to take action, which may not

necessarily constitute a breach of any law or duty of care .

The State is not an absolute owner, but a trustee of all natural resources,

which are by nature meant for public use and enjoyment, subject to

reasonable conditions, necessary to protect the legitimate interest of a large

number of people, or for matters of strategic national interest.

Decentralization involves ceding or transfer of power from a Central

Authority to State and Local Authorities, in order to empower public

authorities having jurisdiction at the spatial level at which particular

environmental issues are salient, to address these issues.

Integration refers to the inclusion of environmental considerations in

sectoral policymaking, the integration of the social and natural sciences in

environment related policy research, and the strengthening of relevant

linkages among various agencies at the Central, State, and Local Self-

Government levels, charged with the implementation of environmental

policies.

Environmental standards must reflect the economic and social

development situation in which they apply. Standards adopted in one

society or context may have unacceptable economic and social costs if

applied without discrimination in another society or context.

10
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Setting environmental standards would involve several considerations, i.e.

risks to human health, risks to other environmental entities, technical

feasibility, costs of compliance, and strategic considerations.

It is preferable to prevent environmental damage from occurring in the first

place, rather than attempting to restore degraded environmental resources

after the fact.

There is a general obligation to protect threatened or endangered species

and natural systems that are of special importance to sustaining life,

providing livelihoods, or general well-being. If for exceptional reasons of

overriding public interest such protection cannot be provided in particular

cases, cost-effective offsetting measures must be undertaken by the

proponents of the activity, to restore as nearly as may be feasible, the lost

environmental services to the same publics.

xiii. Preventive Action:

xiv. Environmental Offsetting:

14 National Environment Policy

The foregoing statement of policy Objectives and Principles are to be realized by
concrete actions in different areas relating to key environmental challenges. A
large number of such actions are currently under way, and have been for several
years, in some cases, for many decades. In some aspects new themes would
need to be pursued to realize the Principles and Objectives. Action plans would
need to be prepared on identified themes by the concerned agencies at all levels

of Government Central, State/UT, and Local. In particular, the State and Local
Governments would be encouraged to formulate their own strategies or action
plans consistent with the National Environment Policy. Empowerment of
Panchayats and the Urban Local Bodies, particularly, in terms of functions,
functionaries, funds, and corresponding capacities, will require greater attention
for operationalising some of the major provisions of this policy.

Integration of environmental concerns in all relevant development processes is
among the Objectives of this policy. Further, inclusion of environmental
considerations in sectoral policy making has also been recognized as among the
Principles underpinning the policy. In order to operationalize these, a
mechanism for ensuring necessary due diligence at all levels of government, will
be institutionalized.

The following Strategic Themes, and outlines of actions to be taken in each,
focus on both ongoing activities, functions, and roles, as well as new initiatives
that are necessary. However, they are not necessarily a complete enumeration
in each case.

�

5 Strategies and Actions

15National Environment Policy

It is preferable to prevent
environmental damage from
occurring in the first place, rather
than attempting to restore
d e g r a d e d e n v i ro n m e n t a l
resources after the fact.

Action plans would need to be
prepared on identified themes by
the concerned agencies at all
levels of Government - Central,
State/UT, and Local.
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Esha Dutta <eshadutta7@gmail.com>

Reply on Behalf of MoEFCC In Case of GAURI MAULEKHI vs UOI & Anr in OA
No 879 of 2022

Esha Dutta <eshadutta7@gmail.com> Tue, May 2, 2023 at 2:28 PM
To: Pratyaksh Gupta <lawquery89@hotmail.com>, secy-moef@nic.in, mscb.cpcb@nic.in,
animalwelfareboard@gmail.com
Cc: Gauri Maulekhi <gaurimaulekhi@gmail.com>

Dear Sirs,

Please find attached the service/ soft copy of the Rejoinder Affidavit dated 02.05.2023, being filed by the Applicant
herein in the OA No.879/2022 titled 'Gauri Maulekhi V/s. Union of India & Ors.", listed tomorrow i.e. 03.05.2023
before the Hon'ble National Green Tribunal.
Thanking you,
Yours faithfully,
Esha Dutta
Advocate

[Quoted text hidden]
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